TORCH LAKE TOWNSHIP
ANTRIM COUNTY, MICHIGAN


DRAFT MINUTES ZONING BOARD OF APPEALS
JUNE 13, 2012
COMMUNITY SERVICE BUILDING
TORCH LAKE TOWNSHIP

Present:  Keelan, Martel, Spencer, Hein and Houghton
Absent:  None
Alternate:  Barr
Audience:  3

1.  The meeting was called to order by Chairman Keelan and roll call taken.  All present.

2.  Minutes of May 9, 2012:  Motion by Spencer to approve the Minutes with an addition was seconded and passed 5-0.  In item 2, first line, add in parenthesis after the word narrow the word “shallow”.

3. Continuation of Hluchaniuk Appeal:  Keelan felt it would be best if we start from the beginning of this appeal and he asked Mr. Hluchaniuk to restate his case.  Mr. Hluchaniuk thanked the Board for allowing him to see the copy of the letter received from the Township attorney which indicated that all four factors from Article VII must be met before a variance can be granted.   In regard to number 1, Special Conditions or Circumstances peculiar to the land, Mr. Hluchaniuk feels some circumstances exist, primarily the trees and the slope of the land which, if he built in the orientation he requested, would improve the aesthetics.  The encroachment would only be the corner of the building.  Item 2 refers to depriving the applicant of rights commonly enjoyed by others.  He feels if his lot was deeper, he could do what he wants, but he can’t because of the setback.  He needs a slight deviation to orient the garage at a slight angle, which would have less environmental impact, as opposed to squaring it up, which would require more excavation and trees to be cut.  Item 3 states that special conditions are not the result of action taken by the applicant.  He feels there is nothing he did that contributes to the situation.  He did not cause them to happen.  Item 4 states the variance will not be of detriment to the neighbors.  Mr. Hluchaniuk feels the granting of this variance will be beneficial to the neighborhood.  Two of his neighbors, present at the meetings, concurred.  With no further comment from Mr. Hluchaniuk, the Public Hearing was closed at 7:07PM.

Hein felt if the Board did not grant the variance, the environmental impact would be much greater, in that he would need a new drive and trees would be cut.  She feels the trees would help block it from view.  It’s not on a main road and the 4’ request is minimal.  Houghton felt Graham’s memo was clear in that all four tests must be met.  He feels Mr. Hluchaniuk’s situation is self-created.  The only difficulty is the angle he wants.  He can change it- he has the space.  As a matter of fact, by changing the location he could build a much larger garage.  Houghton’s concern is not whether he should have the garage, but rather the placement.  Keelan stated he had consulted an engineer who felt if it were moved back and rotated 22 ½ degrees it would clear both setbacks.  He also feels consistency in their decision is important and the only way to be consistent is to follow the law.  Spencer felt the quandary is whether to interpret the letter of the law, the ordinance, or whether we can be activists and say that’s what the language says but, in this case, we don’t think we have to follow it.  Martel feels all the circumstances in this case are reasonable.  The lot is not a normal size.  He asked Hluchaniuk if he had any flexibility in where here places the garage and his reply was he was looking for the most direct shot into the garage.  If it is moved back, it’s off a little bit.  When it was laid out that seemed the best orientation.

With no further discussion, the Board moved to Finding of Fact:
1.  There is an existing structure on the property with an attached two car garage.
2. The existing garage is four feet into the front yard setback by virtue of a variance granted by the ZBA on August 13, 1997.
3. The residence itself does not encroach into the setback area.
4. The existing lot is conforming: 263 foot lot line; 114.75 feet on the West lot line; 260 feet on the rear lot line; and 85.22 on the East lot line.
5. Adjacent lots are approximately the same depth.
6. The lot is a platted lot in Paradise Estates Subdivision.
7.  No other lots in the Subdivision have both a connected two car garage and a detached two car garage.
8. The proposed detached garage is 22 feet by 24 feet as measured from the drip line.
9. The depth of the lot at the location where the proposed structure is to be located is 115.55 feet with setbacks (front and rear) totaling 85 feet.
10. There is a 30.55 foot area (depth) “building envelop” for the proposed structure.
11. A detached two car garage as large as 30 by 24 could be built in the building envelop without a Variance.
12. The proposed structure (22 by 24) can be built in the building envelope without a Variance.
13. The only reason a Variance is requested is because of the proposed location placing the entrance to the garage at a 45 degree angle to the front setback line.
14. If the proposed structure were moved back 2 feet to the rear property setback then it would intrude 2 feet into the front yard setback area instead of 4 feet.
15. If the proposed structure were “rotated” approximately 15 degrees instead of 45 degrees no Variance would be required.
16. No neighbors have objected to the proposal.
17. The lot is an odd size; depth is not longer then width.
18. Placing it in setback would require more excavation, tree cutting and an additional driveway may be needed.
19. It would be more costly.

The Board then evaluated the conditions of 20.06 but was split on their opinion.  Item A, special conditions, Martel and Hein felt yes, there were.   Houghton, Keelan and Spencer thought no.  Item B, depriving his rights, again Hein and Martel felt yes, the other three felt no.  Item C, result of the applicant, Spencer, Houghton and Keelan felt yes, Hein and Martel said no.  All agreed item D was met.  With no further discussion, the Motion by Houghton that we deny the variance based on the fact the applicant did not meet three of the four conditions based on Finding of Fact that were entered into the record was approved 3-2, with Hein and Martel casting the nay votes.  The application for a variance fails and the applicant will receive a letter from the Secretary to that effect.  Keelan commented that this is a real struggle.  He is confident we’ve done the right thing legally but he feels bad emotionally about it.  When we make our decisions emotionally it’s hard to know where to draw the line to follow the law.  It was suggested the Planning Commission or Board survey the public to see if they even want these setbacks.

4.  Planning Commission Report:  Spencer reported work continues on Village Zoning, Zoning Definitions and the Master Plan Review.  He mentioned A-Ga-Ming has requested a rezoning to a PUD and will probably have a Public Hearing in July.  When the question was asked about the status of the law suit with AGM, the reply was it was withdrawn by AGM in 2010.  In regard to weddings, they continue to host them.  It was asked how these can continue?  Spencer replied it’s the Board’s responsibility to make sure the Zoning Ordinance is enforced.  They have hired a Zoning Administrator and delegated to him the responsibility of enforcement of the Ordinance.   Briggs did send a letter last July to AGM telling them to cease and desist.  This year, the tent is up, but no complaints of a wedding have been made.  Waiting to see what will happen next.

5. Township Board Report:  Martel had nothing to report from the Board.  He apologized for not finishing the drawing for tonight’s meeting but he will get it done.

6. Approval of Appeal Documents:  The Motion by Hein to approve the Guidelines as prepared,  pending the addition of the drawings, is seconded and passed 5-0.  There was discussion about the “Zoning Administrator Duties” document, specifically item 8.  The ZBA would like to remove the word “optional” in line two and change the word “may” to “will”.  Martel is asked to present the document to the Board and ask them to make the modifications.  ZBA would then like the guidelines be given to Mr. Briggs and request his presence at the next meeting for discussion.  There was lengthy discussion about who can request an interpretation by the ZBA.  

7. Misc Matters:  In discussion with Graham, Keelan mentioned the issue of doing things legally vs. emotionally, and Graham suggested he could come and do a seminar for a fee with the Board, Planning Commission and ZBA.  Everyone thought that was a good idea but we should wait until after the election.  Keelan will work on a schedule.  Spencer announced he would be resigning from the Planning Commission effective Nov 1st.   Therefore he will not be on the ZBA either.  He would consider being on ZBA, but not both.  Martel will also have to drop out when (if) he becomes Supervisor.  There was discussion of how the vacancies would be filled. 

8. With no further discussion, the meeting was adjourned at 9:16 PM.

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.


Kathy S. Windiate
Recording Secretary


